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NATURE OF THE CASE

These matters inveolve appeals which were filed following the denial
of non-contractual grievances relating to the handling of discretionary
performance awards. This decision will address a dispute that has arisen
as to the jurisdictional basis for this appeal. The parties through coun-
sel have filed briefs on this issue and presented arguments before the

Commisgsion on March 13, 1979.

OPINION
The appellants argue that jurisdiction is present pursuant to

5. 230.44(1) (b), Stats. (1977), which provides:
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"Appeal of an action delegated by the administrator
to an appointing authority under s. 230.05(2) shall be to
the Cormission.”

The respondent arques that jurisdiction is present pursuant to

s. 230.45(1) {¢), Stats. (1977), which provides:

4
"The commission shall:

{c) Serve as final step arbiter in a state employe
grievance procedure relation to conditions of employment,
subject to rules of the secretary providing the minimum
requirements and scope of such grievance procedures.”

The essence of appellants' arguments is summarized in their initial

brief filed February 12, 1979:

"By such rules {s. Pers. 25.01 and 25.02, WAC] the
director specifically called for the establishment of griev-
ance procedures within the Civil Service system and .delegated
to the departments within the state the authority to estab-
lish the same. Under the provisions of chapter 16, Wis.
stats. (1975), the director's action constituted a delegation
of power to the departments which by definition constituted
'appointing authorities' s. 16.02(1) and (5), Wis. stats.
(1975). The same would apply to the administrator's delega-
tions of the same power to appointing authorities under the
present statutory scheme.” p.6.

Brior to the revision of the civil service code by chapter 196, Laws
of 1977, the only statutory provision for the non-contractual grievance
procedure was found at s. 16.05(7), Stats. (1975):

"The board may be designated as the final step in a
state grievance procedure." )

Section Pers. 25.01, WAC, promulgated by the director provides:

"Recognizing the value of a formal grievance procedure
in a sound management program, each department shall, as
required by the director, establish a written grievance pro-
cedure. Such procedures shall meet standards established by
the director.” )
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It simply does not follow that the establishment of grievance proce-
dures and the exercise of the authority to decide grievances by the appoint-
ing authorities in the context of this frameworkl constitutes the exercise
of thf delegated power of the director. The appellant's statement at page 8
of their brief that "the administrator had, in writing, delegated not only
his power to establish the grievance procedure, but also his power to act
as the step 2 or final within - Department reviewer of grievances," is, in
the opinion of the Commission, without foundation. The administrator may
have the power to direct the establishment of and the procedures for employe
grievance procedures, but this does not include the authority to decide
grievances, many of which have nothing to do with personnel matters or which
are clearly responsibilities of the- appointing authorities.

The appellants also argue that they have filed "appeals" of the denial
of the third step grievance, that the current APM on the grievance proce-
dure provides for appeals, not arbitration, and that:

"There exists no collective bargaining agreement which

reguires appellants to submit grievances to the Commission

as a final step arbiter. No statutory provision or rule or

regulation of the Department impose a final and binding ar-

bitration clause of appellant.”" Prief filed Feburary 12,

1979. p.9.

To the contrary, both s. 230.45(1) (¢}, Stats. (1977), and s. 16.05(7),

Stats. (1975), provide authority for the board or the Commission to act as

the final step or arbiter in the grievance procedure.

lyhile the secretary of DER has not yet promulgated rules pursuant
to s. 230.45(1) (c), the transition provisions of Chapter 196, Laws of 1977,
provide for the continuation of the rules of the director until modified,
see s. 129 (4q), and thus s. Pers. 25.01 and the derivative APM and depart-
mental grievance procedures, including the University's, remain in effect.
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ORDER
It is ordered that these appeals be scheduled for hearing, preceded

"by a prehearing if necessary or appropriate, with jurisdiction pursuant to

s. 230.45(1) (¢}, Stats. (1977).
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